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BEFORE TH E
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

IN THE MATTER OF

	

)
FRANK H . BROWNELL

	

)
)

Appellant,

	

)

	

PCHB No .•85-13 5
)

v .

	

)

	

FINAL FINDINGS OF FACT ,
)

	

CONCLUSIONS OF LAW AN D
STATE OF WASHINGTON,

	

)

	

ORDE R
DEPARTMENT OF ECOLOGY AND

	

)
JOHN AND MARY WILLIAMS

	

)
)

Respondents .

	

)
)

THIS MATTER, the appeal from Department of Ecology Order No . D E

85-471 ordering appellant to remove a pump intake from a well came o n

for hearing before the Pollution Control Hearings Board, Lawrence J .

Faulk (presiding), Gayle Rothrock, and Wick Dufford, at a forma l

hearing in Lacey, Washington, on September 24, 1985 .

Appellant appeared by his attorney Dennis J . Dunphy ; responden t

Department of Ecology appeared by Jay J . Manning, Assistant Attorne y

General ; respondent Mrs . Mary Williams appeared and represente d

herself .

	

Reporter Cheri L . Davidsen of Gene Barker and Associate s
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recorded the proceedings .

Witnesses were sworn and testified . Exhibits were examined . From

testimony heard and exhibits examined, the Board makes thes e

FINDINGS OF FACT

I

Respondent Department of Ecology (DOE) is a state agency charge d

with the allocation and regulation of surface and ground water usag e

within the state .

I z

Appellant Brownell owns a piece of property (Tract 24) in th e

south beach area of Bainbridge Island, Kitsap County, Washington .

There are two old hand-dug wells located on this piece of property .

The instant controversy involves the north well .

II I

The respondents Williams own the lot adjacent to Mr . Brownell' s

tract . They hold a water right certificate for domestic use from th e

two wells located on Tract 24 . The priority date is October 18 ,

1976 . DOE's permit for this appropriation was affirmed on appeal t o

this Board on March 20, 1979 . Brownell v . Williams, PCHB Nos . 78-19 7

and 78-200 .

I V

The prior Brownell opinion was admitted into evidence in thi s

proceeding . No other evidence presented in the instant cas e

contradicted the findings previously made . We incorporate them here .

The Board then found that the use of the old Tract 24 wells wa s
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discontinued in 1967, except for one resident who watered a smal l

garden and washed his car in the summer of 1976 with water drawn fro m

the wells .

The Board declined to ascertain the validity of Brownell's clai m

to prior rights to water in the wells . The issue of impairment of

existing rights was resolved as follows :

There are no present, material withdrawals bein g
made from the Tract 24 wells which respondents ,
Williamses withdrawals could curtail or lessen .
Hence, there would be no rights impaired .

V

In April of 1981, Mr . Brownell completed installation of his ow n

water withdrawal facilities for the north well, These included a

suction pipe (intake) in the well itself and a pump housed separatel y

about 40 feet east of the well .

From late April through late November of that year water wa s

withdrawn periodically from the well to provide the domestic needs o f

Brownell's daughter who was residing in a trailer nearby . Similar us e

of the well was made for two to three months in the summer of 1982 .

No subsequent use of the well has been made by Brownell or anyone

acting through him . The intake pipe remains in the well .

V I

Under the groundwater code, the right to withdraw water fo r

domestic use, not exceeding 5000 gallons per day, may be acquired b y

physical appropriation alone and no permit is required from th e

state . However, a permit for such a withdrawal may be sought, at th e

option of the person making the withdrawals .
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In May of 1981, Mr . Brownell applied for a permit to appropriat e

water for domestic purposes from the north well . In so doing h e

alleged that the Williamses had not withdrawn any water from the wel l

in the two years since this Board affirmed their withdrawal permit .

VI I

The north well is about 28 feet deep at a site on the hill abov e

the shoreline, perhaps 200 feet above sea level . It penetrates a ver y

thin water bearing zone . The Williamses intake is located about 2 5

feet below the top of the well casing . Their system operates b y

gravity flow .

The static water level in the well fluctuates with the seasons .

During the wet winter period water may be from 4 to 5 feet below th e

top of the casing . In the dry late summer it may be 20 feet below th e

casing top or lower .

On September 25, 1984, the Williamses hired a consultant to run a

test on the north well . The static level at the outset was 22 . 5

feet . A measured withdrawal of 5 gallons per minute (gpm) was mad e

for 79 minutes . The test was abruptly terminated when the water leve l

dropped below the Williamses' intake .

VII I

On December 4, 1984, the DOE's inspector ran a four hour test o n

the north well at progressively higher rates of withdrawal, all abov e

23 5 gpm . The initial static water level was 4 .58 feet below the top o f

the casing . Maximum drawdown after pumping was 7 .52 feet below th e

top of the casing .

	

Inflow Into the well during recovery wa s
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calculated at between 6 .3 gpm and 8 gpm ,

Given the slower anticipated rate of dry season inflow, th e

inspector concluded that a drawdown of 4 .5 feet could be anticipate d

when the Williamses attempt to satisfy their peak expected demand o f

800 gallons per day, assuming a 5 gpm withdrawal rate for the tim e

necessary to withdraw the daily amount . From this he decided that th e

static water level must remain at 20 feet or higher to guarante e

submersion of the Williams intake . Recognizing that, at times, th e

water is naturally at that level or below, he concluded that n o

additional appropriations should be permitted from the north well .

This conclusion, however, focuses on the likelihood of direc t

interference during the dry season, which was estimated to be as lon g

as 120-150 days . No careful analysis was undertaken of whethe r

interference would result from another appropriation confined t o

withdrawals in the wet season and featuring storage .

I X

On March 1, 1985, the DOE denied Brownell's application t o

withdraw 5 gpm throughout the year for domestic purposes . Thi s

decision was not appealed .

X

Since Brownell filed his 1981 application, the Williamses have

apparently made use of the north well, Over the years, DOE ha s

received many complaints from them regarding their running out of

water . They have been of the view that their problems were caused b y

withdrawals being made by Mr . Brownell . This, however, was not proven .
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X I

On June 27, 1985, DOE issued Order No . DE 85-471 .

	

This Orde r

stated that :

The Department of Ecology is responsible for th e
supervision of public waters within the state an d
their appropriation, diversion (withdrawal) ,
storage (dam safety), and use .

Frank H . Brownell, III, has installed pumpin g
facilities in the "North Well" located 520 fee t
west and 495 feet south from the NE corner of Sec .
14, T . 24 N ., R . 2 E .W .M . on southern Bainbridg e
Island . The activity is occurring without a permi t
and is in violation of Chapter 30 .44 RCW .

In view of the foregoing and in accordance with th e
provisions of RCW 43 .27A .190 :

IT IS ORDERED THAT Frank H . Brownell, III, shall ,
upon receipt of this Order, take appropriate actio n
in accordance with the following Instructions :

Immediately remove the pump intake from the abov e
described North Well .

Feeling aggrieved by this order appellant appealed to this Boar d

on July 23, 1985 .

XI I

In July of 1985, Mr . Brownell reapplied for a permit for domesti c

water from the north well, this time proposing to withdraw water on] y

in the wet winter season, storing enough for use in the summer . A t

the hearing in the instant case, the DOE agreed to consider th e

reapplication and supporting submissions and to make a ne w

determination based on the limiting conditions proposed by appellant .

The department's decision, whatever it might be, would be appealabl e

as a separate case .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDE R
PCHB No . 85-135

	

6

n



1

2

3

4

5

6

7

8

9

1 0

1 1

12

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

2 3

2 4

25

2 6

27

Mr . Brownell stated that he has no intention of withdrawing wate r

from the well while his latest application is being processed .

XII I

Any Conclusion of Law which is deemed a Finding of Fact is hereby

adopted as such .

From these Findings of Fact, the Board comes to thes e

CONCLUSIONS OF LAW

I

The groundwater code, Chapter 90 .44 RCW, was enacted in 1945 . It s

purpose is stated in RCW 90 .44 .020 :

This chapter regulating and controlling groun d
waters of the sate of Washington shall be
supplemental to chapter 90 .03 RCW, which regulate s
the surface waters of the state, and is enacted fo r
the purpose of extending the application of suc h
surface water statutes to the appropriation an d
beneficial use of ground waters within the state .

I I

The foundation of this state's water law is the principle o f

priority of rights . The surface water code of 1917 expresses thi s

concept in RCW 90 .03 .010, as follows ;

The power of the state to regulate and control th e
waters within the state shall be exercised a s
hereinafter in this chapter provided . Subject t o
existing rights all waters within the state belon g
to the public, and any right thereto, or to the us e
thereof, shall be hereafter acquired only by
appropriation for a beneficial use and in th e
manner provided and not otherwise ; and, as betwee n
appropriations, the first in time shall be th e
first in right .

Apart from incorporating the surface water statutes,

	

th e
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groundwater code deals explicitly with priority in RCW 90 .44 .130 .

As between appropriations of public groundwater ,
the prior appropriator shall as against subsequen t
appropriators from the same ground water body b e
entitled to preferred use of such groundwater bod y
to the extent of his appropriation and beneficia l
use, and shall enjoy the right to have an y
withdrawals by a subsequent appropriator of groun d
water limited to an amount that will maintain and
provide a safe sustaining yield in the amount o f
the prior appropriation .

II I

The Legislature has given to WDOE the Sob of allocating th e

resource, through the issuance of permits .

	

RCW 90 .44 .060, 070 ; RCW

90 .030 .250 through 340 .

	

This function is a part of the process o f

bringing new rights into existence .

I v

The Legislature, likewise, has given the DOE the job of regulatin c

the use of water under the priority system, as to rights already i n

existence . RCW 43 .2] .]30(3) explicitly requires the agency t o

"regulate and control the diversion of water zn accordance with th e

rights thereto . "

One of the legislatively created tools for carrying out thi s

function is the regulatory order . RCW 43 .27A.190 states in pertinen t

part :

Notwithstanding and in addition to any other power s
granted to the department . . . whenever it appears .
.

	

that a person is	 violating orisabout t o
violate any of the provisions of the following :

(1) Chapter 90 .03 RCW ; o r
(2) Chapter 90 .44 RCW ; or . . .
(6) Any other chapter or statute the directo r

. . . is charged with administering .

	

. th e
director .

	

or an authorized assistant, ma y
caus e
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a written regulatory order to be served upon sai d
person . . . The order shall specify the provisio n
of the statute, rule, regulation, directive o r
order alleged to be or about to be violated and th e
facts upon which the conclusion of violation o r
potential violation is based, and shall order th e
act constituting the violation or potentia l
violation to cease and desist or, in appropriate
cases, shall order necessary corrective action t o
be taken with regard to such acts within a specifi c
and reasonable time . (emphasis added )

V

This case concerns an order issued under the foregoing section .

The order cites Brownell's installation of pumping facilities in th e

north well . It states that this "is occurring without a permit and i s

in violation of Chapter 90 .44 RCw ." Brownell is instructed t o

"immediately remove the pump intake from the above described Nort h

Well . "

The order fails to "specify the provision of the statute .

alleged to be or about to be violated . "

V I

The non-trespassory placement of an intake pipe in the well doe s

not require a permit . Moreover, the right to withdraw less than 500 0

gallons per day for domestic use may be acquired simply by physica l

acts of appropriation . No permit is needed . Thus, the lack of a

permit is of no legal significance here .

VI I

Mr . Brownell would violate the priority principle only if a) h e

were withdrawing water to the detriment of the Williamses and b) h e

had no prior right to do so . Before the second of these proposition s

needs to be considered, the first must be shown to have occurred .

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW & ORDER
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We conclude that this showing has not been made . Mr . Brownell wa

not withdrawing water from the well when the appealed order was issue d

on June 27, 1985 ; nor has he done this since then . He has not used

the well since the summer of 1982 . No actual present violation of a

provision of chapter 90 .44 RCW justifying the issuance of a cease an d

desist order was demonstrated .

VII I

This leaves only the question of whether Mr . Brownell was or i s

about to violate any of the provisions of the groundwater code .

The DOE argues that the mere presence of the intake in the wel l

creates an impermissable risk of withdrawals which would interfer e

with the use made by the Williamses under their certificated right .

We are not persuaded by this argument . Mr . Brownell has proposed a

regime of use which he believes will avoid any such interference, an o

has disavowed any intention to use the well at all until his proposa l

is acted upon .

	

We do not think that an imminent threat to the

Wi .lliamses'

	

use

	

by

	

competing

	

withdrawals

	

was

	

shown .

	

It

	

i

18

	

unnecessary, therefore, to decide whether Brownell's use would violat e

19

	

the law if it were to occur .

I X

DOE failed to show that Mr . Brownell is violating or is about t o

violate chapter 90 .44 RCW . Therefore, the regulatory order issued

under RCW 43 .27A .190 must be reversed .

X

Because Brownell is not presently withdrawing from the well, w e
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are not required to reach any conclusion on whether he may possess a

groundwater right which is prior to the certificated right relied o n

by the Williamses . However, because of the history of controvers y

between these neighbors and the possibility of further dispute in th e

future, we note the following on the matter of vested rights for th e

consideration of all parties .

In carrying out its duty to "regulate and control the diversion o f

water in accordance with the rights thereto, " DOE lacks the authorit y

to adjudicate rights . Where claimed rights have not been adjudicated ,

or are not evidenced by a state-issued certificate, DOE must mak e

tentative judgments as to their validity . See, Funk v . Bartho]et, ]5 7

Wash . 584, 289 Pac . 1018 (1930) .

Such a tentative judgment as to Brownell's claim to a pre-cod e

right should involve the following factors :

a) Brownell, as successor, to part of the historic de Stigeu r

property took a proportionate share of the domestic rights perfecte d

by the de Stigeur's use of the north well prior to 1945, the date o f

enactment of the groundwater code .

b) Brownell's interest in such rights was not extinguised fo r

failure to file a water rights claim pursuant to RCW 90 .14 .041 . H e

did file .

c) However, as shown by Finding ofFact IV herein, no use was mad e

by Brownell, or anyone through whom he claims, from 1967 through at

least 1976, a period of nine years .

d) RCW 90 .14 .160 provides that rights acquired according to custo m
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(pre-code) are relinquished by operation of law if the holder thero t

'voluntarily fails, without sufficient cause, to beneficailly use al l

or any part of said right to divert or withdraw for any period of fiv e

successive years after the effective date of this act' (July 1 ,

1967) . This statutory forfeiture provision eliminates the requiremen t

of intention to relinquish which is needed for common law abandonment .

e) No evidence of "sufficient cause" for non-use, as defined b y

RCW 90 .14 .140 has, to date, been offered .

f) If "sufficient cause", is not shown, any pre--code right z n

Brownell would have been forfeited, and any right to use the water o f

the well he might have would date from the time he himself firs t

appropriated it physically .

X I

Any Finding of Fact which should be deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board enters thi s
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ORDER

Department of Ecology Order No, 85-471 is reversed .

DATED this	
rrrr
	 1VI" day of December, 1985 .

POLLUTION CONTROL HEARINGS BOAR D

SAY E R HROCK, ice Chairma n

,11 ;r i t

	

I
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ICK DUF ORD, Lawyer Membe r
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